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IN THE COURT OF APPEALS OF THE STATE OF UTAH

SALT LAKE CITY,
Plaintiff/Appellee,

MOTION TO REINSTATE APPEAL
OR IN THE ALTERNATIVE, PETITION
FOR REHEARING AND REQUEST FOR
ORAL ARGUMENT

-vs-

Case No. 940272-CA
Circuit Court 9350115120TC
Priority No. 2

DANNY C. HARDMAN,
Defendant/Appellant.

COMES NOW Defendant/Appellant, Danny C. Hardman, (hereinafter
"defendant"),

by

and

through

newly-assigned

conflict

counsel,

Kellie F. Williams and M. Joy Jelte, of Corporon & Williams, P.C.,
and moves this court as follows:
STATEMENT OF RELIEF SOUGHT
Pursuant

to

Rule

23 (a)

of

the

Utah

Rules

of

Appellate

Procedure, defendant moves the court to reinstate his appeal in the
above-captioned

case.

rehearing pursuant
Procedure.
1.

In

to Rule

the

alternative,

35 of

he

petitions

the Utah Rules

for

of Appellate

This motion is made on the grounds that:
Defendant

has

been

denied

his

right

to

appeal,

as

guaranteed by the Utah Constitution Article I, §§7 & 12, and Utah
Code Annotated §77-l-6(g) (1994, as amended), through no fault of
his own; and,

2.

Defendant was denied effective assistance of counsel to

argue his appeal, as guaranteed by the Sixth Amendment of the
United States Constitution and Article I, §12 of the Utah State
Constitution.
Defendant requests oral argument.
CERTIFICATION
Counsel

M. Joy

Jelte, of and

for Corporon

& Williams,

certifies that this petition is filed in good faith and not for
delay.
STATEMENT OF FACTUAL GROUNDS
1.

Defendant is indigent.

Association

The Salt Lake Legal Defenders

(hereinafter "Legal Defenders") represented him at

trial and timely filed a Notice of Appeal. (Salt Lake City v.
Hardman, No. 940272-CA (Ct. App. July 19, 1994)).
2.

After the Notice of Appeal was filed, Legal Defenders

purportedly withdrew as counsel based upon a conflict of interest,
as required by State v. Labrum, 246 Utah Adv. Rep. 11 (August 16,
1994) , and assigned the matter to conflict attorney David L.
Sanders.

Legal Defenders did not file a Motion for Leave to

Withdraw or a Notice of Withdrawal with the Court of Appeals.
However, Legal Defenders did file a motion for enlargement of the
due date for appellant's brief.

An extension of time to file

appellant's brief was granted up to and including the 26th day of
October, 1994. (Salt Lake City v. Hardman, No. 940272-CA, (Ct. App.
September 27, 1994)).
2

3.

On

September

26,

1994,

attorney

Sanders

filed

his

appearance in the above court on behalf of defendant.
4.

On November 4, 1994, this Court issued a default letter

to Legal Defenders and to attorney Sanders indicating that the
appeal would be dismissed if a brief was not filed by November 14,
1994.
5.

Appellant's

brief

was

filed

by

attorney

Sanders

on

November 21, 1994. (Affidavit of David L. Sanders dated December 2,
1994) (Attached hereto as Exhibit A)
6.

On November 29, 1994, the Court of Appeals dismissed Mr.

Hardman's appeal based on the failure to timely file an opening
brief.

(Salt

Lake

City

v.

Hardman,

No.

940272-CA,

(Ct. App.

November 22, 1994)) .
7.

On December 4, 1994, this case was reassigned to the firm

of Corporon and Williams, P.C. as conflict counsel.
8.

On December 12, 1994, Corporon and Williams entered its

appearance on behalf of Mr. Hardman.
MEMORANDUM OF POINTS AND AUTHORITIES
OVERLOOKED BY THE COURT OF APPEALS
A.

MR. HARDMAN HAS BEEN DENIED HIS RIGHT TO APPEAL.

Mr. Hardman has been denied his right to appeal, as guaranteed
by the United States Constitution, the Utah Constitution, Article
I, sections 7 and 12, and Utah Code section 77-1-6 (g) (1994, as
amended), through no fault of his own.

Article I, section 7 of the Utah Constitution provides that,
"No person shall be deprived of life, liberty
or property without due process of law."
Section 12 of Article I of the Utah Constitution provides
that,
In criminal prosecutions the accused shall
have the right to appear and defend in person
and by counsel, to demand the nature and the
cause of the accusation against him, to have a
copy thereof, to testify in his own behalf, to
be confronted by the witnesses against him, to
have
compulsory
process
to
compel
the
attendance of witnesses in his own behalf, to
have a speedy public trial by an impartial
jury of the county or district in which the
offense is alleged to have been committed, and
the right to appeal in all cases.
In no
instance shall any accused person, before
final judgment, be compelled to advance money
or
fees
to
secure
the
rights
herein
guaranteed.
The
accused
shall not be
compelled to give evidence against himself; a
wife shall not be compelled to testify against
her husband, nor a husband against his wife,
nor shall any person be twice put in jeopardy
for the same offense, (emphasis added)
While a majority of other jurisdictions permit the dismissal
and refusal to reinstate appeals of criminal defendants based on
procedural violations, the State of Utah specifically confers a
constitutional right to appeal on a criminal defendant.

Further,

section 77-1-6(1) of the Utah Code of Criminal Procedure provides,
in relevant part, that "[i]n criminal prosecutions the defendant is
entitled: . . . (g) To the right of appeal in all cases."
In certain Utah cases decided before Anders v. California, 386
U.S. 738, the Utah Supreme Court has dismissed appeals based on the
4

defendant's

failure

to

timely

file

a

brief.

(See

State

v.

Hutchinson, 408 P.2d 711 (Utah 1965); State v. Alexander, 397 P.2d
299 (Utah 1964); State v. Montez, 410 P.2d 764 (Utah 1966); State
v. Haynes, 393 P.2d 799 (Utah 1964)) . Each of those cases involved
a defendant who failed to timely file a brief on his own behalf
within

the

period

allowed

after

being

notified

of

counsel's

reported inability to find error in the record.
Since Anders v. California, the United States Supreme Court
has

clarified

the

responsibilities

of

appointed

counsel

and

affirmed the right of the accused to have the assistance of counsel
for his appeal.

The State of Utah has adopted the language of

Anders as an expression of the fairness requirements of due process
under Article I, section 7 of the Utah Constitution and the State's
commitment to the right of a convicted defendant's opportunity to
appeal in timely fashion.

See State v. Clayton, 639 P. 2d 168, 170

(Utah 1981) .
In State v. Tuttle, 713 P. 2d 703 (Utah 1985) , the Utah Supreme
Court reinstated the appeal of a convicted defendant after his
escape and recapture based upon the fundamental right to appellate
review:
The
Utah
Constitution
provides
that
a
defendant in a criminal prosecution shall have
a right to appeal in all cases. Utah Const,
art. I, §12. This shows that the drafters of
our constitution considered the right of
appeal
essential
to
a
fair
criminal
proceeding.
Rights guaranteed by our state
constitution are to be carefully protected by
5

the courts.
We will not permit them to be
lightly forfeited. Tuttle, Id. at 704.
In this case, Mr. Hardman has been denied his right to appeal
through no fault of his own.

It was only through the inaction of

his counsel that the brief was not filed in time.

There is no

sound practical or policy justification for refusing to hear Mr.
Hardman's appeal, while allowing Mr. Tuttle to appeal despite the
fact of his volitional removal of himself beyond the reach of the
Utah judicial system.
Mr. Hardman should not be denied any meaningful exercise of
his

constitutional

right

to

an

appeal

merely

because

of

his

counsel's late filing of the brief, seven days beyond the due date.
There are other remedies available to cure the late filing by
defendant's

former

counsel.

Rule

3(a)

of

the Utah

Rules

of

Appellate Procedure provides, in relevant part, that,
Failure of an appellant to take any step other
than the timely filing of a notice of appeal
does not affect the validity of the appeal,
but is ground only for such action as the
appellate court deems appropriate, which may
include dismissal of the appeal or other
sanctions short of dismissal, as well as the
award of attorney fees.
In State v. Walker, 752 P.2d 369

(Utah App. 1988), counsel

took no action beyond preliminary steps for initiating an appeal
from the criminal prosecution, and despite the fact that the clerk
for

the

Utah

Court

appellant's counsel.

of Appeals

had

sent

a default

letter

to

The Court of Appeals reinstated the appeal

because of its concerns that the refusal to reinstate the appeal
6

would deny appellant's right to an appeal in a criminal matter.
Id. 3 71.

The reinstatement of the appeal was, however, subject to

certain

conditions

including

a

requirement

that

appellant's

defaulting counsel pay $1,000.00 to the court as a sanction for the
expenditure

of time by

the Court

of Appeals

in attempting to

determine the status of the appeal.
As a practical matter, the imposition of sanctions against Mr.
Sanders,

Legal

Defenders,

or both,

is

far

preferable

to

the

dismissal of Mr. Hardman's appeal and the denial of his right to
appeal.

Reinstatement

is

preferable

over

a

habeas

corpus

proceeding and writ of certiorari for direct review of the alleged
errors. The better alternative is to grant defendant's motion for
reinstatement

of the appeal, thus

furthering

the

interests of

justice and promoting the full and fair review of his criminal
conviction on its merits, and minimizing the use of the habeas
corpus proceeding and writ of certiorari as a means of reviewing
the alleged errors.
B.

MR. HARDMAN HAS BEEN DENIED
COUNSEL ON APPEAL.

EFFECTIVE

ASSISTANCE

OF

Mr. Hardman has been denied his right to appeal based upon the
ineffective assistance of counsel on appeal in violation of the
Sixth Amendment of the United States. Mr. Hardman has the right to
have an opportunity
Morris,

635

effective

P. 2d

to appeal in a timely fashion.
39,

assistance

of

41

(Utah

counsel
7

Bogges v.

1981) .

Defendant

was

in

his

reassigned

that

newly

denied

attorney failed to act with due diligence to file the brief in this
matter, or to secure an enlargement of time for filing the brief.
Mr. Hardman has been harmed by his counsel's failure to timely file
the brief and the appeal has been dismissed, thereby denying Mr.
Hardman's right to appeal his criminal conviction.
Attorney Sander's conduct may be examined in light of the
Rules of Professional Conduct to determine whether Mr. Hardman
received effective representation.

State v. Johnson, 823 P. 2d 484,

489 (Utah App. 1991) .
Rule 1.3 of the Rules of Professional Conduct provides that,
11

(a) lawyer shall act with reasonable diligence and promptness in

representing a client.11

Failure to file a brief on time is not

reasonable diligence.
Further,

the

rules provide

that

a lawyer may

not

assume

representation of a client if representation will result in the
violation of the Rules of Professional

Conduct.

Rule 1.14(a)

states:
"A lawyer shall not represent a client or,
where representation has commenced, shall
withdraw from the representation of a client,
if: (1) the representation will result in
violation of the Rules of Professional Conduct
or other law."
In this case, attorney

Sanders had an obligation

to only

undertake this case if his schedule and circumstances permitted as
required under Rule 1.14, and to act with reasonable diligence and
promptness as required by Rule 1.3.
8

Attorney Sanders explains in

his affidavit

(which is attached hereto and incorporated herein)

that his office was

M

rush[ed] to finish several projects" before

his secretary departed and consequently, defendant's brief was
"overlooked."

(Paragraph 3 Affidavit of David Sander.)

Attorney

Sanders should not have undertaken representation of defendant if
he could not perform with the reasonable diligence and promptness
mandated by Rule 1.3.
Hardman's

right

of

Instead, Attorney Sanders jeopardized Mr.

review

by

allowing

his

office

affairs

to

interfere with getting the brief filed on time.
Legal Defenders had an obligation to file a formal motion and
to seek an order of the court permitting withdrawal.

Rule 38A of

the Utah Rules of Appellate Procedure provides, in criminal cases,
that,
An attorney may not withdraw from a criminal
case except upon motion and order of the
court.
Absent good cause shown, leave to
withdraw will not be granted unless the motion
to withdraw is accompanied by an entry of
proposed appearance by new counsel or a
representation by the withdrawing attorney
that
the defendant
is entitled
to the
appointed of counsel.
Further,
The constitutional requirement of substantial
equality and fair process can only be attained
where counsel acts in the role of an active
advocate in behalf of his client, as opposed
to that of amicus curiae.
. . .His role as
advocate requires that he support his client's
appeal to the best of his ability. Anders, 386
U.S. at 744.

9

In this case, neither Legal Defenders or attorney Sanders
handled

the

case with

the diligence

to which

this

indigent

defendant is entitled.
CONCLUSION
There are practical remedies available in this case, including
the imposition of sanctions because of counsel's failure to timely
file a brief in this matter.

The technical requirements of Rule 3

should give way to permitting Mr. Hardman to pursue the merits of
his case on appeal.

Otherwise, Mr. Hardman, through no fault of

his

denied

own,

will

be

any

meaningful

exercise

of

his

constitutionally guaranteed right to an appeal. The State of Utah
recognizes the fundamental right to appeal even where a defendant,
by his own act, has escaped justice and even where the appeal is of
questionable merit.

In this case, where the defendant, through no

fault of his own, has been denied the right to effective counsel to
timely pursue the appeal, the procedural technicalities of the
rules should give way to the fundamental right to appellate review
of this criminal conviction.

There is so sound, practical or

policy justification for refusing to hear Mr. Hardman's appeal. The
appeal should be reinstated.
DATED THIS t?S^' flay otC^^j.^Xs^Cr^

.

, 1994.

CORPQR0T 8c WILI^&AMS^

K E L L I E F. WILLIAMS
M. JOY JELTE
Attorney for Defendant/Appellant
in

CERTIFICATE OF HAND-DELIVERY
I HEREBY CERTIFY that I am employed in the offices of Corporon
Sc Williams, attorneys for defendant/appellant herein, and that I
caused the foregoing to be served upon plaintiff/appellee by handdelivering a true and correct copy of the same in an envelope
addressed to:
TODD J. GODFREY
Salt Lake City Prosecutor's Office
451 South 200 East, Suite 125
Salt Lake City, Utah 84111
on the

\(j

day of ^ l & m ^ J /

Secretari

11

1994.

EXHIBIT "A"

David L. Sanders (#6134)
425 South 400 East
Salt Lake City, Utah 84111
Telephone : (801) 530-0020
Telefax
: (801) 530-0024

IN THE COURT OF APPEALS OF THE STATE OF UTAH

STATE OF UTAH

AFFIDAVIT OF
Plaintiff,

1

DAVID L. SANDERS

1

Case No.:

1

Judge

vs .
DANNY C. HARDMAN
Defendant.

COMES NOW DAVID L. SANDERS, and swears under penalty of
perjury that:

1.

I prepared a brief in the above entitled matter in

October of 1994.
2.

Until mid-October of 1994 my only secretary was

3.

In our rush to finish several projects prior to

one A.R.B.

her departure the filing of appellant's brief was overlooked.
4.
1994.

I haired a new secretary at the end of October,

5.

On the 9th of November my office received a letter

from Janice Hill stating that the brief had to be filed on the
14th of November.
6.

I did not see this letter.

During the first half of November I was training

my new secretary and we were not quite together on our procedures
for handling mail.
7.

At the same time my receptionist, who has the

primary duties to open and distribute mail, quit in order to have
medical procedures accomplished.
8.

I hired a new receptionist who I was also training

at this time.
9.

Due to all of the above I inadvertently failed to

provide proper supervision so that I saw all my mail in a timely
fashion.
10.

On the 18th of November I became aware of the fact

that the brief had not been filed.
11.

That was a Friday.

I then called the Court of Appeals and spoke to a

clerk, asking if I could file the brief on Monday the 21st.

I

was told that I could.
12.

On Monday the 21st of November I filed 8 copies

with the Court.
13.

On the 22nd I delivered two copies of the brief to

the City Attorney.
14.

I don't believe that the appellant should be

prejudiced due to my mistake or inadvertence.
Further your affiant sayeth not.

DATED this 2nd day of December, 1994.

u

V

David L. Sanders
STATE OF UTAH

)

COUNTY OF

)

: ss.

T^w
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